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Clearinghouse Rule No. 04-070
Form 2 — page 2

EGISLATIVE COUNCIL RULES CLEARINGHOUSE REPORT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are

reported as noted below:

STATUTORY AUTHORITY [s. 227.15 (2) (a)]
Comment Attached YES No []

FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (©)]
Comment Attached YES No []

CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]
Comment Attached YES D NO

ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[s. 227.15 (2) @]

Comment Attached YES NO I:]
CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) (£)]
Comment Attached vEs [ ] NO

POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) ()]

Comment Attached YES [:] NO
COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS {s. 227. 15 (2) (h)]

Comment Attached YES D NO
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CLEARINGHOUSE RULE 04-070

Comments

INOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated October 2002.]

1. Statutory Authority ~

The first sentence of the definition of “administrative expenses” does not appear to define
the term beyond what is already in the statutes. The statutes allow expenditure from the
appropriation for “administrative expenses under ss. 101.14, 101.141 and 101.573.” The rule
states that the term includes “all expenses related to the department’s operations under ss.
101.14, 101.141 and 101.573, Stats.” The rule does not define what expenses constitute
administrative expenses as is required by s. 101.573 (5), Stats. It does not state how indirect an
expense might be and still be considered an administrative expense (e.g., utilities, rent, salaries
of persons who do not work directly with the program).

In addition, the second sentence does not appear to be statutorily authorized. By use of
the phrase “In addition,” it seems to treat as administrative expenses those expenses incurred for
purposes other than administration of the three statutes cited in the first sentence. However, s.
20.143 (3) (L.a), Stats., only allows payment for administration of those three statutes.

2._Form, Style and Placement in Administrative Code

a. The rule’s analysis should have the uniform headings contained in the attached
memorandum.

b. It appears that the subsection identified as (2) should really be (11).

B e e e e
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c. It appears that the understanding of the rule is in no way enhanced by the inclusion of
the text of ss. 101.575 (6) and 101.14 (2), Stats., in the note to s. Comm 14.02 (2). Because these
provisions tend to clutter up the Administrative Code, it is recommended that they be deleted.

4. Adequacy of References to Related Statutes, Rules and Forms

a. Because “substantial compliance” appears to be defined for the limited purposes of s.
101.575 (4) (a) 1. and 2., it seems the definition ought to specify that it is “for the purposes” of
those statutory provisions. The rule should be modified accordingly.

b. 2003 Wisconsin Act 219 provides that the “substantial compliance” component of
the fire dues program takes effect on the first day of the eighth month after publication of the act.
It appears this would make the provision’s effective date December of 2004. However, the rule,
including the definition of “substantial compliance,” takes effect on the first day of the month
following publication in the Wisconsin Administrative Register. It appears that the effective date
of the “substantial compliance” portion of the rule should coincide with the effective date of the
triggering provisions of Act 219.



P.O. Box 7970

i Madison, Wisconsin 53707
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TDD4E: (608) 264.8777
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Department of Commerce Cory L. Nettles, Secretary

August 27, 2004

Robert Marchant Patrick Fuller

Senate Chief Clerk - Assembly Chief Clerk
Room 401 Room 208

17 West Main Street 17 West Main Street
Madison, Wisconsin 53703 Madison, Wisconsin 53703
Dear Chief Clerks:

TRANSMITTAL IN FINAL DRAFT FORM OF ADMINISTRATIVE
RULES AND REPORT

CLEARINGHOUSE RULE NO.:  04-070

RULE NO.: Chapter Comm 14

RELATING TO: _ Substantial Compliance in the Fire Dues Program

Pursuant to section 227.19, Stats., agencies are required to submit, in triplicate, copies of the proposed
administrative rules in final draft form together with a rule report and an analysis. The recommendations
received from the Legislative Council are also to be submitted.

At this time, this material, together with cover letters to the President of the Senate and the Speaker of
the Assembly, is being fransmitted for referral to the standing committees for legisiative review.

Re éctfully submitted,

COM-10536 (R.01/04}
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isconsin

Department of Commerce

P.O. Box 7970

Madison, Wisconsin 53707
(B08) 266-1018

TDD4E: (608) 264-8777

Jim Doyle, Governor
Cory L.. Nettles, Secretary

August 27,

Senator Alan Lasee

President of the Senate

Room 219 South, State Capitol
Madison, Wisconsin 53702

2004

Dear Senator Lasee and Representative Gard:

Representative John Gard
Speaker of the Assembly
Room 215 West, State Capitol
Madison, Wisconsin 53702

NOTICE OF ADMINISTRATIVE RULES IN FINAL DRAFT FORM

CLEARINGHOUSE RULE NO.: _04-070

RULE NO.:

Chapter Comm 14

RELATING TO:  Substantial Compliance in the Fire Dues Program

Section 227.19, Stats., requires agencies to submit proposed rules in final draft form to the presiding officer
of each house for referral to the appropriate legislative standing committees.

The following information, as required by law, is being submitted to you.

1. Rules in final draft form {in triplicate).

2. Report consisting of.

a)
b)
c)
d)
e)
f)
a

If you have any questions regarding this matter, please do not hesitate to contact us.

Rule Report.

Public Mearing Attendance Record.

Public Hearing Comment and Agency Response Form.
Legislative Councit Rules Clearinghouse Report.

Response to Legislative Councit Rules Clearinghouse Report.
Fiscal Estimate.

Final Regulatory Flexibility Analysis.

Regpectfully submitted,

sk
Secretary

wdk S

! Cbry'L. Nettles

COM-10537 (R.01/03)



RESPONSE TO
LEGISLATIVE COUNCIL CLEARINGHOUSE
REPORT |

Department of Commerce

CLEARINGHOUSE RULE NO.. _04-070

RULE NO.. Chapter Comm 14

RELATING TO:  Substantial Compliance in the Fire Dues Program

Agency contact person for substantive questions.

Name: Joe Hertel

Title: _Program Manager
Telephone No. _266-5649

Legislative Council report recommendations accepted in whole.

Yes D No

1. Review of statutory authority {s. 227.15(2)(2)]

a. [:] Accepted

b. D Accepted in part

c. [:_—_l Rejected

d. [—__—] Comments attached

2. Review of rules for form, style and placement in administrative code [s. 227.15(2)(c)}

a. I:I Accepted

b. D Accepted in part

c. D Rejected

d. E:I Comments attached

(Continued on reverse side)

COM-10538 (N.03/97)



Review rules for conflict with or duplication of existing ruies [s. 227.15(2)(d)]

a. D Accepted
b. D Accepted in part

c. D Rejected

d. D Comments attached
Review rules for adequate references to related statutes, rules and forms [s. 227.15(2)(e)]

a. D Accepted

b. D Accepted in part

c. [:] Rejected

d. [:] Comments attached
Review language of rules for clarity, grammar, punctuation and plainness [s. 227 15(2)(H]

a. D Accepted

b. | Accepted in part

c. D Rejected

d. D Comments attached
Review rules for potential conflicts with, and comparability to, related federal regulations [s. 227.15(2)(g)]

a. D Accepted
. D Accepted in part

c. [:] Rejected

d. D Comments attached
Review rules for permit action deadtine [s. 227.15(2)(h}]

a. D Accepted

b. D Accepted in part

C. I:] Rejected

d. D Comments attached

o



RULE REPORT

Department of Commerce

Clearinghouse Rule No.: _04-070

Rule No.: Chapter Comm 14

Relating to: _ Substantial Compliance in the Fire Dues Program

Contact person for substantive questions: Contact person for internal processing:

Name Joe Hertel Name Sam Rockweiler

Title

Program Manager Title  Code Development Consultant

Telephone Number _266-5649 Telephone Number 266-0797

Basis and purpose of the proposed rule.

The proposed rules would define “substantial compliance” for the purpose of determining
eligibility for funding under the Fire Dues program, and would modify the current rule text fo
provide consistent references to this definition. This proposal would not reduce the current duty
of municipalities to annually inspect 100 percent of all public buildings and places of employment,
but would provide more flexibility in determining whether that duty has been met, s0 as fo
establish eligibility for Fire Dues funding.

How the proposed rule advances relevant'statutory goals or purposes.

Under sections 101.14, 101.141, 101.573, and 101.575 of the Wisconsin statutes, the
Department protects public health, safety, and welfare by promulgating rules for and
administering fire inspection and prevention programs. Those programs include a Fire Dues
program which is funded by fees from insurance companies, and which provides annual funding
to cities, villages, and towns for performing fire inspection and prevention services. Under
sections 101.575 (4) (a) 1. and 2. of the statutes, as established in 2003 Wisconsin Act 219, the
Department is required to promulgate rules that define the “substantial compliance” which the
Department looks for in determining whether a municipality is eligible for funding from the Fire
Dues program.

Changes to the rule analysis or fiscal estimate that was prepared for public hearing.
The rule analysis and fiscal estimate were both changed to no longer include references to a
proposed definition of “sdministrative expenses.” Further rulemaking for that definition, as is also

required by 2003 Wisconsin Act 219, will proceed separately from the subject rules.

The rule analysis was also changed to include newly-learned details about Fire Dues programs in
adjacent states.

COM-10550 (R.02/04)



LRB or Bill No./Adm. Rule No.

Substantial Compliance in the Fire Dues Program

[] oriGmNAL UPDATED Chapter Comm 14
FISCAL ESTIMATE D CORRECTED [:] SUPFLEMENTAL Amendment No. if Applicable
DOA-2048 (R06/99)
Subject

Fiscal Effect

State: No State Fiscal Effect

Check columns below oniy if bill makes a direct appropriation
or affects a sum sufficient appropriation
% Increase Existing Appropriation

Create New Appropriation

D Increase Existing Reventes
Decrease Existing Revenues

[:] Increase Costs - May be Possible to Absorb
Within Agency’s Budget [Tl ¥es []No

D Decrease Costs

Decrease Existing Appropriation
Local: No tocal government costs
1.[:} Increase Costs
{j ?ermissive‘ E:j Mandatory
Z.D Decrease Costs
D Permissive D Mandatory

3.[3 Increase Revenues

[ permissive [_] Mandatory
4.[3 Decrease Revenues

D Permissive m Mandatory

5. Types of Local Governmental Units Affected:
D Towns D Villages D Cities
B Counties D Others

[[] schoal Districts ] wTcs Districts

Fund Sources Affected

[Joer [Jrep [rro (Jers [lsec [IsEcs

Affected Ch. 20 Appropriations

Assumptions Used in Arriving at Fiscal Estimate .

The proposed rules would define “substantial compliance” for the purpose of determining eligibility for funding
under the Fire Dues program, and would modify the current rule text to provide consistent references to this
definition. This proposal would not reduce the current duty of municipalities to annually inspect 100 percent of
public buildings and places of employment, but would provide more flexibility in determining whether that duty
has been met, so as to establish eligibility for Fire Dues funding. Consequently, these rules are not expected to
result in significant changes to state or local revenues, or to state or focal costs.

Long-Range Fiscal Implications

None known.

/4

Agency/Prepared by: (Name & Phone No.)
Joe Hertel 266-5649

Dat

!24/6“{

' b
Authgriz Z?Mre/'l"e}eph e No.
!




FISCAL ESTIMATE WORKSHEET
Detailed Estimate of Annual Fiscal Effect ORIGINAL E:}UPDATED
DOA-2047(R06/99) D CORRECTED {j SUPPLEMENTAL

LRR or Bill No./Adm. Rule No.
Section Cormm 14.02

Amendment No.

Subject

Definitions of Administrative Fxpenses and Substantial Compliance

I. One-time Costs or Revenue Fmpacts for State and/or Local Government (do not include in annualized fiscal effect):

II. _Anpnuatized Costs: Annualized Fiscal impact on State funds from:
Increased Costs Decreased Costs
A. State Costs By Category
State Operations - Salaries and Fringes $ $ -
(FTE Position Changes) { 0.00 FTE) (- 0.00 FTE)
State Operations - Other Costs -
Local Assistance -
Aids to Individuals or Organizations _
TOTAL State Costs By Category $0 $0
B. State Costs By Source of Funds Increased Costs Decreased Costs
GPR by -
FED -
PRO/PRS B
SEG/SEG-5 T ¢n
IIL. State Revenues- Complete this only when proposal will increase or decrease Increased Rev. Decreased Rev.
state revenues (e.g., tax incresse, decrease in license fee, etc.)
GPR Taxes $ S -
GPR Eamed -
FED -
PRO/PRS -
SEG/SEG-S 50 $0
TOTAL State Revenues $0 $0
NET ANNUALIZED FISCAL IMPACT
STATE LOCAL
NET CHANGE IN COSTS $ 9 hY 0
$ 0 $ 0

NET CHANGE IN REVENUES

Agency/Prepared by: (Name & Phone No.}
Cathy CIiff 267-9360

Date



FINAL REGULATORY
FLEXIBILITY ANALYSIS

Department of Commerce

CLEARINGHOUSE RULE NO.: _04-070

RULE NO.: Chapter Comm 14

RELATING TO: _Substantial Compliance in the Fire Dues Program

X | Final regulatory flexibility analysis not required. (Statement of determination required.)

Under sections 101.14, 101.141, 101.573, and 101.575 of the Wisconsin statutes, the Department protects public
health, safety, and welfare by promulgating rules for and administering fire inspection and prevention programs.
Those programs include a Fire Dues program which is funded by fees from insurance companies, and which
provides annual funding to cities, villages, and towns for performing fire inspection and prevention services. Under
sections 101.575 (4) (a) 1. and 2. of the statutes, as established in 2003 Wisconsin Act 219, the Department is
required to promuigate rules that define “substantial compliance” for determining whether a municipality is eligible for
funding from the Fire Dues program. The proposed rules of Clearinghouse Rule Number 04-070 are minimum
requirements to meet the directive of the statutes, and any exceptions from compliance for small businesses would
be contrary to the statutory objectives that are the basis for the rules.

1. Reason for including or failing to include the following methods for reducing impact of the rule on small
businesses: Less stringent compliance or reporting requirements; less stringent schedules or deadlines for
compliance or reporting requirements; simplification of compliance or reporting requirements; establishment
of performance standards to replace design or operational standards; exemption from any or ail
requirements.

2, lssues raised by small businesses during hearings, changes in proposed rules as a result of comments by
small businesses and reasons for rejecting any alternatives suggested by small businesses.

{Confinued on reverse side)
COM-10538 (N.03/97)



Nature and estimated cost of preparation of any reports by smal} businesses.

Nature and estimated cost of other measures and investments required of small businesses.

Additional cost to agency of administering or enforcing a ruie which includes any of the methods in 1. for
reducing impact on small businesses. '

impact on public health, safety and welfare caused by including any of the methods in 1. for reducing impact
on small businesses.
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State of Wisconsin \ Department of Commerce

RULES IN FINAL
DRAFT FORM

Rule NoO.: Chapter Comm 14

Relating to: Substantial Compliance in the Fire Dues Program

Clearinghouse Rule No.: 04-070

COM-10535 (N.03/97)



ORDER OF THE
DEPARTMENT OF COMMERCE

CREATING RULES

The Wisconsin Department of Commerce proposes an order to amend Comm 14.48 (1) (2) 1., (2)
(a), (3) (¢), and (4) (a); and to create Comm 14.02 (10), relating to a definition of substantial

compliance.

**********=!=**************************#****************************************

' ANALYSIS OF PROPOSED RULES

Statutes interpreted:

Sections 101.14, 101.141, 101.573, and 101.575, Stats.

Statutory authority:
Sections 101.575 (4) (a) 1. and 2., Stats.

Explanation of agency authority:

Under sections 101.14, 101.141, 101.573, and 101.575 of the Wisconsin statutes, the Department
protects public health, safety, and welfare by promulgating rules for and administering fire
inspection and prevention programs. Those programs include a Fire Dues program which is
funded by fees from insurance companies, and which provides annual funding to cities, villages,
and towns for performing fire inspection and prevention services. Under sections 101.575 (4) {a)
1. and 2. of the statutes, as established in 2003 Wisconsin Act 219, the Department 1s required to
promulgate rules that define “substantial compliance” for determining whether a municipality is
eligible for funding from the Fire Dues program.

Plain language analysis:

The proposed rules would define “substantial compliance” for the purpose of determining
eligibility for funding under the Fire Dues program, and would modify the current rule text to
provide consistent references to this definition. This proposal would not reduce the current duty
of municipalities to annually inspect 100 percent of public buildings and places of employment,
but would provide more flexibility in determining whether that duty has been met, so as to
establish eligibility for Fire Dues funding.



Summary of, and comparison with, existing or proposed federal regulation:

An Internet-based search of existing and proposed federal regulations did not identify any that
address a fire dues program funded by fees from insurance companies.

Comparison with rules in adjacent States:

The four adjacent states of Michigan, Ilinois, lowa, and Minnesota each have some form of
statewide funding for fire prevention. None of these states have a substantial compliance
requirement as contained in this proposal.

Michigan collects 2% of fire insurance premiums and deposits that money into their general
fund. Funding for fire prevention education comes from that general fund.

Illinois has a 1% tax on all property, that funds the State Fire Marshall’s office, and receives an
average of $22-23 million per year from this source. The State Fire Marshall uses approximately
$15 million to administratively run their office. Approximately $2 million goes to the [llinols
Fire Service Institute to fund training, and approximately $1.5 million goes to the Chicago Fire
Department for the training they provide to other departments.

In Towa, 2% is withheld from insurance premiums. The 2% funds go into the general fund, and
the State Fire Marshall’s office is funded from the general fund.

The Minnesota Department of Revenue handles a 2% progi‘am that is derived from the tax base.
The funds are distributed to municipalities that have a fire department or contract with an
independent, nonprofit fire fi ghting corporation.

Summary of factual data and analytical methodologies, analysis and supporting documents
used to determine effect on small business or in preparation of economic impact report,
anticipated costs incurred by private sector, and effect on small business:

These rules are not expected to result in significant impacts on small business or the private
sector in general, because they simply provide more flexibility in determining whether

corresponding statutory duties of municipalities have been met, so as to establish eligibility for
funding from the Fire Dues program.

Agency contact person:

Joe Hertel, Program Manager — jhertel@commerce.state. wi.us, or 608/266-5649

File reference: Comm I 4/AnalysisLR

i



SECTION 1. Comm 14.02 (10) is created to read:

Comm 14.02 (10) “Substantial compliance,” for the purposes of 5. 101.575 (4) (a) 1. and
2., Stats., means an ample amount of the required activity was performed through a concerted
effort aimed at total compliance. A determination of substantial compliance is obtained through a
common-sense approach to evaluating whether enough effort was made to comply with the
applicable statute or code requirements. Substantial compliance is not a specific number or
percent of compliance. A determination of substantial compliance in any one year or regulatory
standard does not mean that the same amount of compliance or effort in the following year or in
another area of the code automatically equals substantial compliance.

Note: Under section 101.575 (4) (a) 1. of the statutes, the Department may not pay fire department dues to a
city, village, town or fire department, unless the Department determines that the city, village, town or fire department
is in substantial compliance with sections 101.575 (6) and 101.14 (2) of the statuics.

SECTION 2. Comm 14.48 (1) (a) 1., (2) (a), (3) (¢}, and (4) (a) are amended to read:

Comm 14.48 (1) (a) 1. In oxder to be eligible to receive a fire department dues payment,
a municipality shall ensure-that be in substantial compliance with the requirements for fire
protection and fire prevention services specified in ss. 101,14 and 101.575, Stats., and this chapter,

are-provided-te throughout the entire municipality.

(2) (a) General. The department shall determine substantial compliance with the fire
department dues entitlement program through the self-certification audit process specified in sub.
(3) and the onsite audit process specified in sub. (4).

(3) (c) The chief of the fire department that provided the fire protection and fire
prevention services and the clerk of the municipality shall sign the self-certification audit form and
indicate whether or not the municipality is in substantial compliance er-roncempliance with state
regulations regarding the fire department dues entitlement program. In first class cities, the
commissioner of the building inspection department shall also sign the self-certification audit

form.

(4) (2) In addition to the self-certification audit process, the department shall periodically
conduct onsite audits of fire department dues entitlement records to determine substantial
compliance with the fire department dues entitlement program for the previous calendar year.

(END)
****************************************************************************

BFFECTIVE DATE

Pursuant to s. 227.22 (2) (intro.) and (a), Stats., these rules shall take effect on either

December 1, 2004, or on the first day of the month following publication in the Wisconsin
administrative register, whichever occurs later.

*******************************************$*******************#*******#****

File reference: Comm I4/rulel, 2003 Act 219



SECTION 1. Comm 14.02 (10) is created to read:

Comm 14.02 (10) “Substantial compliance,” for the purposes of s. 101.575 (4)(a) 1. and
2., Stats., means an ample amount of the required activity was performed through a concerted
effort aimed at total compliance., A determination of substantial compliance is obtained through a
common-sense approach to evaliating whether enough effort was made to comply with the
applicable statute or code requirements. Substantial compliance is not a specific number or
percent of compliance. A determination of substantial compliance in any one year or regulatory
standard does not mean that the same amount of compliance or effort in the following year or in
another area of the code automatically equals substantial compliance.

Note: Under section 101.575 (4) (a) 1. of the statutes, the Department may not pay fire department dues to a
city, village, town or fire department, unless the Department determines that the city, village, town or fire department
is in substantial compliance with sections 101.575 (6) and 101.14 {2) of the statutes.

SECTION 2. Comm 14.48 (1) (2) 1., (2) (&), (3) (c), and (4) (a) are amended to read:

Comm 14.48 (1) (a) 1. In order to be eligible to receive a fire department dues payment,
a municipality shall ensure-that be in substantial compliance with the requirements for fire
protection and fire prevention services specified in ss. 101.14 and 101.575, Stats., and this chapter,

are-provided-te throughout the entire municipality.

(2) (2) General. The department shall determine substantial compliance with the fire
department dues entitlement program through the self-certification audit process specified in sub.
(3) and the onsite audit process specified in sub. (4).

(3) {¢) The chief of the fire department that provided the fire protection and fire
prevention services and the clerk of the municipality shall sign the self-certification audit form and
indicate whether or not the municipality is in substantial compliance exnoneomplianee with state
regulations regarding the fire department dues entitlement program. In first class cities, the
commissioner of the building inspection department shall also sign the self-certification audit
form. :

(@) (2) In addition to the self-certification audit process, the department shall periodically
conduct onsite audits of fire department dues entitlement records to determine substantial
compliance with the fire department dues entitlement program for the previous calendar year.

(END)

****************************************************************************

EFFECTIVE DATE

Pursuant to s. 227.22 (2) (intro.) and (a), Stats., these rules shall take effect on either
December 1, 2004, or on the first day of the month following publication in the Wisconsin
administrative register, whichever occurs later.

************************#**********************************************%****

File reference: Comm 14/rulel, 2003 Act 219



Administrative Expenses Draft
August 31, 2004

Comm 14.50 Administrative Expenses (1) For the appropriation under s. 20.143 (3) (La), Stats., the
term “administrative expenses’” means expenditures for the direct costs and indirect costs of
administering ss. 101.14, 101.141 and 101.573, Stats.

(2) Under this section:

(a) “Direct costs,” means the cost of salaries, limited term employees, fringe benefits and supplies to
administer ss. 101.14, 101,141 and 101.573, Stats.

(b) “Indirect costs,” means the cost, determined on a pro rata basis, of management and admimstrative
services provided to administer ss. 101.14, 101.141 and 101.573, Stats.

(¢) “ Supplies,” means equipment, memberships, postage, prmtmg, rent, subscriptions,
telecommunications, travel, utilities and similar outfitting and services directly related to
administering ss. 101.14, 101.141 and 101.573, Stats.

Discussion

The new proposal uses terms and definitions that comport with state budgetary terms and practices and
with 2003 W1 Act 219. That Act directs Commerce to promulgate a rule defining * ‘administrative
expenses” for the purpose of s, 20.143 (3) (La), Stats. The new proposed definition does not mention
expenditures or lapses directed or authorized by other portions of current law, or subsequent laws that
may come, because Act 219 and s. 20.143 (3) (La), Stats., do not speak to those topics.

Because the proposed definition of “administrative expenses,” is solely focused on administering ss.
101.14, 101.141 and 101.573, Stats., and because of the requirements of s. 20.143 (3) (La). Stats., if
promulgated, this code change would have the effect of protecting this appropriation from lapses if
future lapse legislation was similar to 2003 WI Act 33, section 9160 (2x) (b).

Under s. 9160 (2x) (b) of Act 33, the secretary of administration was directed to lapse money from the
unencumbered balances of appropriations, notwithstanding s. 20.001 (3) (a) to (¢), Stats. Aslong as
future lapse legislation does not contain langnage “notwithstanding s. 20.143 (3) (La), Stats.,” then the
directive contained in s. 20.143 (3) (La), Stats.,” - particularly the last sentence of that statute section -
would stand and would direct that “the unencumbered balance on June 30 of each year shall revert to
the appropriation under par. (L).”



Financial Formulas Used by Commerce to Determine Indirect Costs

Division level indirect costs for each program within the safety and buildings division are determined
on a pro rata basis using the following formula:

Actual Full Time Equivalents (FTE) in a particular program of the division, divided by actual
FTE in all programs of the division, multiplied by the total indirect cost for the division.

Department level indirect costs for each program within the department are determined on a pro rata
basis using the following formula.

Total actual indirect pool costs, divided by actual salary, LTE and fringe benefit costs of all
positions other than those fully and partially funded by the indirect cost method
(Administrative Services Division and Secretary’s Office) multiplied by the actual salary, LTE
and fringe benefit costs of the particular program.

These formulas for indirect costs follow generally accepted accounting principles. They have been
approved by the federal government for the purpose of federal contracts for service from the
department, such as for mine safety training and OSHA consultation. Federal contracting
specifications require contractors to distribute indirect costs using a pro rata basis that ensures that all
programs, within a contracting department such as Commerce, pay their fair share so that federally
funded programs don’t pay a disproportionate amount of the costs of management and administiative
services.

Previous Commerce Proposal for the Definition of “administrative expenses™

Comm 14.02 (1) “Administrative expenses,” for the purposes of 5. 20.143 (3) (La), Stats,,
include all expenses related to the department’s operations under ss. 101.14, 101.141 and
101.573, Stats. In addition, administrative expenses include all expenses deemed appropna,te
or directed by the secretary of the department of administration.

W1 State Fire Chief’s Association Proposal for the definition of “administrative expenses”

For the purposes of s.20.143 (3)(La), administrative expense means expenses for salaries,
fringe benefits, supplies, electricity, rent, telephone, travel, and postage that are directly related
to administration of the fire dues program.



P. 0. Box 7970
Madison, Wisconsin 53707

c erce.wi.go :
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I s c 0 n s I n _ Jim Doyle, Governor
Department of Commerce Cory L. Nettles, Secretary

September 10, 2004

£THe Honorable Ron Brown, Chair The Honorable Scott Gunderson, Chair
Senate Committee on Homeland Security, Assembly Committee on Urban and
Veterans and Military Affairs and Government Reform Local Affairs
Room 104 South, State Capitol Room 7 West, State Capitol
Madison, WI 53707-7882 Madison, WI 53708-8952

Dear Senator Brown and Representative Gunderson:

The Department of Commerce is submitting a germane modification to Clearinghouse Rule
Number 04-070, relating to definitions of administrative expenses and substantial compliance in
the Fire Dues Program. This modification is being submitted pursuant to section 227.19 (4) (b)

3. of the statutes.

This modification consists of a definition of “administrative expenses.”

This modification uses terms and definitions that comport with state budgetary terms and
practices and with 2003 Wisconsin Act 219. That Act directs the Department of Commerce to
promulgate a rule defining “administrative expenses” for the purposes of section 20.143 (3) (La)

of the statutes.

The proposed definition of "administrative expenses’ focuses solely on administering ss.
101.14, 101.141 and 101.573, Stats. In conjunction with the requirements of s. 20.143 (3) (La),
Stats., this code change, if promulgated, would have the effect of protecting this appropriation
from lapses in the future, if future lapse legislation is similar to 2003 Wisconsin Act 33, section

9160 (2x) (b).

The proposed definition does not mention expenditures or lapses directed or authorized by
other portions of current law, or subseguent laws that may occur, because Act 219 and s.

20.143 (3) (La), Stats., do not speak to those topics.

Under s. 9160 (2x) (b) of Act 33, the Secretary of the Department of Administration was directed
to lapse money from the unencumbered balances of appropriations, notwithstanding s. 20.001
(3) (a) to (c), Stats. As long as future lapse legislation does not contain language
‘notwithstanding s. 20.143 (3} (La), Stats.,” then the directive contained in s. 20.143 (3) (La),
Stats., — particularly the last sentence of that statute section — would prevail and would direct
that “the unencumbered balance on June 30 of each year shall revert to the appropriation under

par. (L)

In reviewing the definition of “indirect costs” that is included in this modification, please note that
Division-level indirect costs for each program within the Safety and Buildings Division are
determined on a pro rata basis using the following formula:

Actual Full Time Equivalents (FTE) in a particular program of the Division, divided by
actual FTE in all programs of the division, and then multiplied by the total indirect costs

for the Division.
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Senator Brown and Representative Gunderson
Page 2
September 10, 2004

in addition, Department-level indirect costs for each program within the Department are
determined on a pro rata basis using the following formula:

Total actual indirect pool costs; divided by actual salary, LTE, and fringe benefit costs of
all positions other than those fully and partially funded by the indirect cost method
(Administrative Services Division and Secretary’s Office); and then multiplied by the
actual salary, LTE, and fringe benefit costs of the particular program.

These formulas for indirect costs follow generally accepted accounting principles. They have
been approved by the federal government for the purposes of federal contracts for various
services from the Department, such as mine safety training and OSHA consultation. Federal
contracting specifications require contractors to distribute indirect costs using a pro rata basis
that ensures that all programs within a contracting department, such as Commerce, pay their
fair share so that federally funded programs do not pay a disproportionate amount of the costs
of management and administrative services.

The modification is attached for your reference, along with a revised summary of the treatment
sections of Clearinghouse Rule Number 04-070, reflecting the creation of section Comm 14.50
to include this modification.

If you have any questions regarding this matter, please contact David Storey at 267-0754.

Enclosures 2

File reference: Comm 14/Germane Mod218



ORDER OF THE
DEPARTMENT OF COMMERCE

CREATING RULES
The Wisconsin Department of Commerce proposes an order to amend Comm 14.48 (1) (a) 1., (2)

(), (3) (c), and (4) (a); and to create Comm 14.02 (10) and 14.50, relating to definitions of
administrative expenses and substantial compliance.

***************$*****************************************#********************

File reference: Comm 14/AnalysisLRGM
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SECTION.1. Comm 14.50 is created to read:

Comm 14.50 (1) For the appropriation under s. 20.143 (3) (La), Stats., the term -
“administrative expenses” means expenditures for the direct costs and indirect costs of
administering ss. 101.14, 101.141 and 101.573, Stats.

(2) In this section:

(a) “Direct costs” means the cost of salaries, limited term employees, fringe benefits and
supplies to administer ss. 101.14, 101.141 and 101.573, Stats.

(b) “Indirect costs” means the cost, determined on a pro rata basis, of management and
administrative services provided to administer ss. 101.14, 101.141 and 101.573, Stats.

(c) “Supplies” means equipment, memberships, postage, printing, rent, subscriptions,
telecommunications, travel, utilities and similar outfitting and services, directly related to
administering ss. 101.14, 101.141 and 101.573, Stats.

(End)

File reference: Comm 14/ rules 3b, 2003 Act 210



Gilbert, Melissa

From: Gilbert, Melissa
Sent: Thursday, September 30, 2004 1:52 PM
To: Bob Wirch; Cindy Block; David Zien; Elizabeth Piliouras; Jennifer Esser; John Hogan; Kelly

Johnson; Lisa Jagla; Mary Offerdahl; Pat Erickson; Richard Sweet, Roger Breske; Scott
Fitzgerald; Susan Meinholz

Ce: Gunderson, Scott; Bruhn, Mike; Williams, Mary; Junck, Linda; Doyle, Donna; Renk, Jeff
Subject: Extending committee jurisdiction on CR 04-070
Hi all,

As you may recall, CR 04-070 was submitted to the Senate Committee on Homeland Security, Veterans and Military
Affairs on September 1, and a germane modification followed on September 10. This rule defines the terms
"administrative expenses” and "substantial compliance" in relation to the state's fire dues program, which provides grants
to eligible communities from a portion of the revenue collected for fire insurance premiums in the state. The promulgation
of rule language was necessitated by passage of 2003 Wisconsin Act 219, which sought to ensure the proper distribution

of these funds.

In recent months, controversy arose over the rule language submitted by the Department of Commerce. The agency's
initial proposal prompted objections because the definition appeared to provide the state with unprecedented access to the
funds for non-program activities, achieving the exact opposite of legisiative intent. The version subsequently forwarded to
the Assembly and Senate for legislative review caused additional concerns among the fire service because the rule
excluded any definition of "administrative expenses." The modification appears to address at least some of those

concems.

While the preliminary feedback our office has received in regard to the current version of CR 04-070 indicates that
language is acceptable, the Wisconsin Fire and EMS Legislative Leadership Coalition has yet to take a formal position on
the rule. Since the committee's original jurisdiction expires on October 1 but the coalition does not meet until October 7,
Sen. Brown has requested a committee meeting with the department to extend the legislative review period an additional

30 days.

While agreement with the present rule language by the coalition may render a future meeting with the department
unnecessary, the potential need for such a meeting still exists. | will contact all affected offices to discuss this matter
further. If you have any questions in the meantime, please call me at 266-8546.

Thank you for your attention to this matter. A copy of our letter to the Department of Commerce is attached for your
records.

Walker, DCOMM.Fir
eDuesRule. Juri...

Sincerely,

Melissa Gilbert

Commnittee Clerk

Homeland Security, Veterans and Military Affairs and Government Reform
Office of Sen. Ron Brown

608-266-8546



Gilbert, Melissa

From: Gilbert, Melissa

Sent: Monday, October 18, 2004 10:05 AM

To: Walker, Kimberly - COMM

Cc: DuPont, Robert; Renk, Jeff: Doyle, Donna; Bob Wirch; Cindy Block; David Zien; Elizabeth

Piliouras: Jennifer Esser; John Hogan; Kelly Johnson; Lisa Jagla, Mary Offerdahi; Pat
Erickson; Richard Sweet; Roger Breske; Scott Fitzgerald; Susan Meinholz
Subject: CR 04-070

Dear Kimberly,

Please consider this e-mail message confirmation that the Senate Committee on Homeland Security, Veterans and Mititary
Affairs and Government Reform no longer plans to meet with the Department of Commerce regarding Clearinghouse Rule
04-070, relating to the definitions of "administrative expenses” and "substantial compliance” under the state's fire dues

program.

As you know, the Fire and EMS Legislative Leadership Coalition met on October 7 and voted to approve the modification
previously submitted by the department. Since the clarification of "administrative expenses” appears to meet the
immediate concerns of affected parties, further discussion is unnecessary at this time.

The committee's jurisdiction is now set to expire on October 31. Our office will contact you if other concerns arise in the
meantime.

Thank you for your attention to this matter.

Sincerely,

Melissa Gilbert

Committee Clerk

Homeland Security, Veterans and Military Affairs and Government Reform
Office of Sen. Ron Brown

608-266-8546
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Wisconsin State Senator

[:, \ Ron Brown

bl District 3

September 30, 2004

Kimberly Walker, Administrator
Division of Safety and Buildings
Department of Commerce

201 W. Washington Ave.
Madison, WI 53703

Hand-delivered

Dear Ms. Walker:

Thank you for submitting a germane modification to Clearinghouse Rule 04-070, relating to the
definitions of administrative expenses and substantial compliance under the state’s fire dues program. As
you know, 2003 Wisconsin Act 219 required the Department of Commerce to promulgate rule language
in relation to these terms in order to ensure the appropriate distribution of two percent dues revenue to
eligible communities in the state.

I appreciate the agency’s willingness to work with legislative offices and the fire service to address
concerns about the administrative expenses portion of the rule. The new language appears to represent a
better alternative both to the original proposal and to the rule submitted to the Legislature, especially
since the latter excluded any definition of administrative expenses.

The original jurisdiction of the Senate Committee on Homeland Security, Veterans and Military Affairs
and Government reform expires on October 1. While my office has received preliminary feedback from
some of the entities affected by the rule, other organizations are still in the process of reviewing the
current language. Consequently, I am requesting a meeting of the committee with agency staff to
discuss the implications of the rule, thereby extending the committee’s Jurisdiction an addifional 30
days.

My office will contact you to determine an appropriate day and time for this meeting. I understand the
Wisconsin Fire and EMS Legislative Leadership Coalition will discuss the fire dues rule at the group’s
October 7 meeting, so I expect any meeting between the committee and department to take place after that

date.

Thank you for your attention to this matter. Please contact my office at 266-8546 if you have any
questions about this request.

mMcRrely,

Ron Brown
Chair :
Senate Committee on Homeland Security, Veterans and Military Affairs and Government Reform

Ce: Rep. Scott Gunderson, Rep. Mary Williams, Senate Chief Clerk Rob Marchant

State Capitol * PO Box 7882 » Madison, WI 53707-7882 + (608) 266-8546 voice ~ (608) 267-2871 fax (877) 763-6636 toll-free
email: sen.brown@legis.state.wi.us * web: http://www.legis.state.wi.us/senate/sen31/news/



